Doka Terms and Conditions for the Use of Doka Planning Software (B2B)

1.
General
1.1. These Terms and Conditions (hereinafter referred to as “GTC”) shall

regulate the business relation between Doka GmbH (hereinafter referred to
as “Doka”) and the Licensee (“Licensee”) with regard to the licensing and
use of Doka’s technical software products e.g Tipos-Doka, DokaCAD and
included or stand alone data like BIM-Article-Libraries (hereinafter called
the “Software”).
1.2. The Licensee confirms that it understands and agrees to be bound by
these Terms and Conditions with respect to all use and handling of the
Software.
2.
Scope of the License
2.1. Doka offers its Software online on its website www.doka.com. The
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2.4.

2.5.
2.6.

2.7.

License Agreement (“Agreement”) between Doka and the Licensee is
concluded by the Licensee’s acceptance of Doka’s conditions set out in
these GTC by downloading the Software from Doka’s website.
The Licensee obtains a non-exclusive right to use the Software.
The Licensee may use, access, display, run or otherwise interact with one
copy of the Software. The usage of Doka’s Software is free of charge
unless otherwise agreed.
The use of the Software is restricted to internal use within the Licensee’s
entity and for Doka formwork and/or scaffolding products and is restricted
to the installation of the Software for one user or computer per License
only.
With the exception of back-up copies for safety reasons, the Licensee is
not allowed to make copies of the Software.
The Licensee may store or install a copy of the Software on a storage
device, such as a network server, used solely to run the Software on the
Licensee’s other computers over an internal network; however the
Licensee must acquire and dedicate a License for each separate user or
computer that may access the Software from the storage device.
The Licensee shall introduce routines and control functions in order to
ensure that the number of computers that may access the Software do not
exceed the number of Licenses granted to the Licensee.

3.
Copyright
3.1. The Licensee acknowledges that the Software is protected by copyright.

Doka owns the Software, including the copyright to the Software.
3.2. The License does not include any transfer to the Licensee of Doka’s

ownership of the Software, such as copyrights, or as applicable, patent
rights.
3.3. The Licensee is not authorized, in particular, to modify, process, translate,
reverse engineer, reverse compile or decompile the Software or produce
derived works or, irrespective of whether it is temporarily or permanently, in
whole or in part, to reproduce the Software in a manner derogating from
clauses 2.5 and 2.6, to publish, disseminate, hire or resell the Software or
to make it accessible to third parties for instance on the internet.
4. Delivery
4.1. The Software shall be deemed installed and used if it is loaded onto a

working memory and stored in a permanent memory of the computer.
Doka is not responsible for the installation of the Software.
4.2. For the purpose of installation and use of the Software Doka provides
online information and online help included in the Software. The Licensee
has no right to any further support and training. Any assistance provided
by Doka on a voluntary basis will be charged to the Licensee and has to be
agreed on a case by case basis.
5.
Exclusion of Set-off and Assignment
5.1. The Licensee is not entitled to grant sub-Licenses, to offset any claims in

respect of Doka against those of Doka or to assign the License to third
parties.
6.
Risk of Damage and Loss
6.1. The Licensee acknowledges that Doka does not bear any risk as Doka

provides its Software free of charge and the Licensee shall bear the risk of
any damage to or loss of the Software during the entire period of use of the
Software.
7.
Warranty and Liability
7.1. It is the sole responsibility of the Licensee to acquire the necessary
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prerequisite operating system, licenses and software enabling the
Licensee to lawfully use the Software.
The Licensee shall notify Doka about obvious defects immediately after
discovery thereof.
When complaining of defects, the Licensee is obliged to provide Doka with
verifiable documentation of the type and occurrence of the complaints and
to collaborate in isolating any errors. The Licensee itself is responsible for
securing its individual data.
Although Doka has created the Software with utmost diligence and expert
knowledge, the Licensee recognizes that it is not possible to produce
software programs which are completely error-free. Doka therefore does
not guarantee that the Software will function without interruption or be
error-free or that errors can be completely eliminated. Doka does – insofar
as permissible under mandatory law – not assume any liability in
connection with the Software provided.
It is in the sole responsibility of the Licensee to constantly check whether
an updated version of the Software is available. It is clearly stated that the
Licensee has no right to require an updated version of the Software nor
that – in case that an updated version should be available at any time –
that this version is for free.
The Licensee is aware that Doka provides its Software services for free
and therefore agrees that Doka shall not take any liability for any damages
arising in connection with the Software excluding for damages caused by
wilful intent and gross negligence of Doka.
The Licensee is aware that sufficient engineering knowledge of the
Licensee is an indispensable prerequisite for using the Software.

7.8. The sole responsibility for the output and documents created with the

Software by the Licensee is with the Licensee and the output and
documents created with the Software must - without exception - take
Doka’s User Information and any other legally required technical
information for the respective Doka formwork and/or scaffolding product
into consideration. Doka does not assume any liability in this regard.
7.9. The Licensee must make clearly evident that the output and documents
created with the Software are not made by Doka. The Licensee is not
entitled to insert in or show on the output and documents drafted with the
Software or otherwise Doka’s letterhead.
7.10. The Licensee is not allowed to use the Software for designs for other
formwork and/or scaffolding products than for Doka formwork and/or
scaffolding products.
7.11. Doka is not aware of any rights of third parties which oppose the utilization
of the Software by the Licensee. Doka is not liable that the licensed
Software is free of rights of third parties.
8. Cancellation
8.1. The License ends automatically in case the Software is uninstalled.
8.2. In case that Doka decides not to provide a certain module of the Software

any more, Doka will announce the fact within a reasonable time on the
website www.doka.com and the Licensee has no right for compensation
in this case. Doka is entitled to terminate the Agreement and hence the
right to use the Software with immediate effect and without any right of
compensation for the Licensee in particular – but not exclusively - in the
following cases:

-

the Licensee violates any intellectual property right of Doka
regarding the Software or
decompiles or alters the Software or
violates the confidentiality obligation set out in clause 10 or
violates clause 5.1 of this Agreement or
the Licensee conducts any activities which could be detrimental to
Doka’s business interest, goodwill and respect.

8.3. In case of violation of any other clause of this GTC by the Licensee Doka

is entitled to terminate the Agreement after granting a grace period of 14
days to remedy the violation.
9. Return of the Software
9.1. In case of termination of the Agreement, irrespective of the reason for such

termination, the Licensee shall immediately stop using the Software and
remove it from the computers (with exception for archived copies archived
by the Licensee in accordance with any applicable law). In connection
therewith, the Licensee shall confirm in writing that it has fully complied
with this obligation.
10. Confidentiality
10.1. The Licensee is obliged to strict confidentiality with regard to the Software

and data provided by Doka.
10.2. The Licensee will especially take all necessary steps to prevent

unauthorized copies from being made and passed on to third parties.
10.3. The confidentiality obligation will remain in force after the expiry of the

License and these Terms and Conditions.
11. Miscellaneous
11.1. Doka reserves the right to exclude at its sole discretion certain modules of

the Software or applications regarding certain products from this
Agreement.
11.2. Any GTC communicated by the Licensee shall not apply.
12. Severability Clause
12.1. If, for any reason, one or more of the provisions of these Terms and

Conditions or of any agreement between the Licensee and Doka is invalid
or unenforceable, the validity of the remaining provisions shall be
unaffected hereby. In place of the invalid or unenforceable provision there
shall be a provision which is closest to the intended purpose.
13. Place of Performance and Jurisdiction
13.1. The place of performance for all obligations arising from or in connection

with the Agreement between Doka and the Licensee shall be Amstetten,
Austria.
13.2. All disputes between the Licensee and Doka including the question of the

valid realization of the Agreement as well as its preliminary and
subsequent contractual effects, shall be decided, at the option of Doka, by
the competent court in whose official district Amstetten lies, or by a court of
arbitration within the meaning of Point 13.3. Only Doka is entitled to
choose to bring the matter to other courts to assert its claims.
13.3. Insofar as Doka opts for a decision by a court of arbitration, the ICC Rules
of Arbitration and Conciliation shall apply. The decision shall be made by
the sole arbitrator. The place of arbitration shall be Vienna, Austria, the
language of arbitration shall be German. The contractual parties shall
waive their right to appeal against the arbitration award, insofar as it is
legally permissible to waive such a right. The arbitrator shall give the
parties a draft of the arbitration award to comment upon.
14. Applicable Law and Interpretation
14.1. Legal disputes between the Licensee and Doka including the question of

the valid conclusion of the Agreement and the preliminary and subsequent
contractual effects are subject exclusively to Austrian law. The Austrian
IPRG and the UN Sales Convention are not applicable.
15. Waiver
15.1. As far as it is possible under mandatory law, the Licensee and Doka shall

waive the right to appeal against these Terms and Conditions as well as
against agreements concluded between them and/or the right to demand
the cancellation or amendment of the same. In particular an appeal on the
grounds of a mistake or laesio enormis is excluded.

